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表 1 各邦適用 2G、2G+ 及 3G 規則之行業、場所及其他附加相關規定 
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Verhältnismäßigkeitsgrundsatz  

  

28a 28b 28c 6
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Klatt, 2014

Übermaßverbot

Abwägung Heintzen 

& Krieger, 2015; Jura Individuell, 2020
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Klatt, 

2014; Heintzen & Krieger, 2015; Jura Individuell, 2020  
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10 Art. 102 GG. 



 
  

 
16 

Klatt, 2014; Heintzen & Krieger, 
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Zumutbarkeit Klatt, 2014; Michael & Morlok, 2019; Heintzen 
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16 7

Wissenschaftliche Dienste, 2021d
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16 OVG Lüneburg, Beschluss vom 3. August 2021 – 13 MN 352/21. 
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Grzeszick, 2021

Klatt, 2014; Wissenschaftliche Dienste, 2021a

18 

2 2 Wissenschaftliche Dienste, 2021a 19 

                                                                                                     
18 BayVGH, Beschl. v. 6. 7. 2021 – 25 NE 21.1647 –; Beschl. v. 5. 7. 2021 – 25 NE 

21.1719 –; OVG Berlin-Brandenburg, Beschl. v. 11. Mai 2021 – OVG 11 S 41/21 –; 

Thüringer OVG, Beschl. v. 14. 4. 2021 – 3 EN 195/21 –; BVerfG Beschl. v. 21.11.2020 – 

1 BvQ 135/20, NVwZ 2021, 141. 
19 Art. 2 Abs. 1 GG. 
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21 OVG Saarlouis v. 22. 4. 2020 – 2 B 130/20, Rn. 25 u. Rn. 31. 
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2 2 104 1 25 

2

2 2 104 1 26 

Bundesverfassungsgericht, 2021  
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25 Art. 2 Abs. 2 S.2 und Art. 104 Abs. 1 S. 1 GG. 
26 Art. 2 Abs. 2 S.2 und Art. 104 Abs. 1 S. 1 GG. 
27 Art. 6 Abs. 1 und Art. 2 Abs. 1 GG. 
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4 7 100

300 2021

29 

Legal Tribune 

Online, 2021b

                                                                                                     
28 Art. 2 Abs. 2 S.2 und Art. 104 Abs. 1 S. 1 GG. 
29 BVerfG, 19.11.2021 - 1 BvR 971, 1069/21. 
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70%
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1

1 2021 12 1

2022 2 1

3 1
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7 1 8 1

Delta

Omicron

1 2022 10 1 12 1

70%
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圖 1 德國 2021/6 至 2022/12/1 之新增確診、死亡 
及新增接種者間之比較 

Mathieu et al. (2021)  
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2 1

Knieps, 2020; Pierik, 2020

30 

Knieps, 2020

2021

Knieps, 2020 31 

2G 3G

                                                                                                     
30 BVerfG, 19.11.2021 - 1 BvR 781, 798, 805, 820, 854, 860, 889/21. 
31 BVerfG, 15.02.2006 - 1 BvR 357/05. 
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32 OVG Berlin-Brandenburg, Beschluss vom 30.12.2021 - 11 S 109/21. Rn. 17ff., 46, 57. 
33 BVerfG, Beschl. v. 19. 11. 2021, 1 BvR 781/21, Rn. 1-306. 
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1 1 35 

2021
36 
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20a 22a
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34 Art. 2 Abs. 2 Satz 3 GG. 
35 Art. 104 Abs. 1 Satz 1 GG. 
36 BVerfG, Beschl. 19. 11. 2021, 1 BvR 971/21, Rn. 1-222. 
37 Art. 7 Abs. 1 GG. 
38 § 20a, § 22a und § 73 Abs. 1a Nr. 7e bis 7h IfSG. BVerfG, Beschl. v. 27. 4. 2022, 1 

BvR 2649/21. 
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14 3 Sonderopfer 40 

                                                                                                     
39 Art. 2 Abs. 2 Satz 1 GG. Art. 12 Abs. 1 GG. 
40 Art. 14 GG (3) Eine Enteignung ist nur zum Wohle der Allgemeinheit zulässig. Sie darf 

nur durch Gesetz oder auf Grund eines Gesetzes erfolgen, das Art und Ausmaß der 

Entschädigung regelt. Die Entschädigung ist unter gerechter Abwägung der Interessen 

der Allgemeinheit und der Beteiligten zu bestimmen. Wegen der Höhe der Entschädigung 

steht im Streitfalle der Rechtsweg vor den ordentlichen Gerichten offen. 
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The Conundrum of Epidemic 
Prevention and Human Rights: 
Feasibility and Controversy of Epidemic  

Prevention Measures in Germany 

Jui-Jen Peng* 

Abstract 

The Federal Republic of Germany and state governments enacted 
3G-Regel as a requirement for everyone entering indoor spaces in 2021 so 
that the general public could resume their current social life as quickly as 
possible. Allowing those who have been vaccinated (Geimpft), those who 
have recovered from COVID-19 (Genesen), and those who have been 
tested with a negative result (Getestet) to enter and exit public spaces and 
participate in cultural or recreational activities without wearing a mask 
upon presenting valid proof. Particularly, vaccination is crucial to the 
unrestricted right to freedom of movement. Some states have adopted the 
stricter 2G-Regel, which exempts from entry and exit restrictions only 
citizens who have received the COVID-19 vaccination or who have 
recovered from COVID-19. Even if they have proof of a negative result 
from a PCR test taken within 24 hours, they are prohibited from entering 
indoor spaces. In Germany, there is no legal requirement for COVID-19 
vaccination, despite the fact that vaccination is currently the most 
effective method for preventing the spread of COVID-19. Regardless of 
whether 3G-Regel, 2G-Regel, or 2G+-Regel are in effect, COVID-19 
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vaccination without the relevant laws such as the Communicable Disease 
Control Act as the legal basis for mandatory vaccination, and using 
vaccination and recovery from COVID-19 as requirements for freely 
entering and exiting places will raise questions about excessive state 
interference with the fundamental rights of individuals. Therefore, it is 
necessary to examine the constitutionality of the 3G-Regel and 2G-Regel 
under the inspection architecture of the principle of proportionality. 

Keywords: COVID-19 Vaccines, Principle of Proportionality, 3G-Regel 
and 2G-Regel, Right to Life and Right to Health, Right to 
Freedom of Movement 
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