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T

MM B & & k1% (High Court) & 1992 S4E & (HEEH =3
$148)) (Mabo v. Queensland (No. 2)) $]15] » B AE AR AT R %69 L3
# (native title) » 4% TERE - REBF B RE (RERKLH
BT 4 %Y (Native Title Act, 1993) » F & 32 7 43 B 740 E £ 34 B
e B % (claim) o RMA R AFZ LA B AR > T LS é’] R
Lo ~ @A)~ AR B GRS R A AT 0 B R R &
H IR A 1996 HF4E s (R ILRAEFI61) (Wik Peoples v. Queensland) ¥
Bl Pl TEE FFRAARRBUFETT R T ARBEAGEREH > KA i
AR LA By R RAE R AR L3 B b 43 - F FABURS LA
B (R R I HPT A HASE L) (Native Title Amendment Act, 1998) &
HVARE » ENWGREGRA M ETHER o BBEER - BEXEXRT AR
P o BAE AL A& F HARGET ~ el kPl kG E o

M4 M s RAZ R AR LR S (RIMERA LT AR E) - (GEXZ
B =B ) ~ OB R B AR RN B )~ ORAE R 2 HUPT A HEAS B35 )
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The [amended] Native Title Act will merely serve as an
ongoing instrument of dispossession. It will provide title and
resource security to everybody except native title holders. A
more apt title would be the Native Title Extinguishment
Act. ... The Ten Point Plan will attract international attention
because of how far it falls short of the requirements of
equality. It will breach the International Convention on the
Elimination of Racial Discrimination and lead to the
disparagement of Australia abroad. ... The Ten Point Plan
perpetuates the historic policy of subordinating the rights of
native title holders. It is a return to dispossession and
discrimination.

Bartlett (1997: 64-65)

History will one day judge the Native Title Amendment
Act 1998 (Cth) for what it really is. In the eyes of the
international community, Australia’s reputation as a fair and
just society has already been severely tarnished.

Wensing (1999: 38)
==X D2 —A
= HlG

E2E > B e RE AR R B B v i v [ P [ - B9 - E R 77 =20
SRIAME » B2 M (inhabited land) 9435 @1FIRELEZE » £ ME
Fzly (terra nullius) » JI0] LIKK TG A8 @S I ~ {578 Kz 7758 2K e
RERE (FEIEFE ~ SINEE > 2014 1 10-11) o AHEAH {h SRS B oA
ARSI % (common law) ZBJEESR (settlers’ state) » thigl/2 3
~ PG R NEE K WM AR IR B TE S s N 5 M R st AT
A8 ARG -~ T AN R - PRI A R R AR AR R

! it M4efh] (prior/first occupation) (ALRC,2014a: 12) o
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(Wensing, 1999: 1, 22-23; Rodriguez, 1998: 711; Tishco, 2003: 42-43) o *
SR AR - DR BUREE R B st U R RBAAE - A JE R
B BETIRRY o I E BB RS ~ SRAR bR - (F A £ 2
W T it Z2AKFEEE RES AFRFAZRTEER M > LI
SESRIE S T AR A B S B (settled colony) (Kildea, 1998: 2-3; Strelein,
2005: 229-30, 235-38 ) o FAC » ] LU EEE AT 8831 £25 | (Doctrine
of Discovery) B34 » AR HE G T FHE ~ * IEFHUFEs 1
MR IRAS A (radical title) » #25RMELA CHFOARRIF(E KRR
HuRE - BORF AT B SR T DU IR IR B o S AR R AR A2 B (grant)

(Kildea, 1998; Strelein, 2005; Mansfield, 2017: 9) -

Bartlett (1997: 46) HHzk » MY TE R AN AE & @ BB AR AT
BRI ~ 3l HKI#E (dispossess) [ {1 R + Y 72 s i@fE o e 2
Wi i miLbe (High Court) 7£ 1992 4 6 H 3 HLL6:1 {ERE (HEES
5 ZBRPIBI) (Mabo v. Queensland (No. 2)) » A WM AR TIR{ERIK T
HUFTEHE ) (native title”) » Uik 2 IR (L RHEIR FH H AR AR R BB

(traditional laws and customs) [ B./E FBERE N KARTFLE (survive)

BN B L R L M — R PE R B 352 I IE$£ (2019) < K Sender (1999)
A BRDS B B 32 B L -

S TR S R R L R IRAOIER - RS (2018) -

Y OHRIRBE R R RS > RAEIESE - SRIRBE (2014) ¢

O - K TSI L BASEE 2 HGHE S B EE (the Crown » HIE
&) MELRBIRA RAA HIARAR A & » RI > 3t A RE L 28 B S ARBURE
%81 (Kerr, 1991: 9; Mansfield, 2017: 9; Tehan, 2003: 527-28) o

© BANEEEER (2008) ~ LIRE AR (2011) 26 T HHbHER ) -

T ZFTLEES native title o ifi T #85% aboriginal title » 4= %72 [K] 55 & A i 1 R
% (Indigenous Peoples) HE @ EWKEMF{ERE (Aboriginal Peoples) ~ KILF:
HrE R (Torres Strait Islanders) » {4 % i B EE (Austronesian) o B4R » GG
{322 fifi{b & aboriginal title » E£4[] Tishco (2003) ©
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() st iER R B4 (rights and interests in land) » * {2 i B 4 1% 22
FABRFT & SRAY THEE 2 3t | B > JB0E THEREE - 4 (Paul Keating)
BURE (1991-96) ANEXTE 1993 i e (4 KR T AT A k) (Native
Title Act, NTA) AAGFHIBIMLLERNEL - ° FEAREAT TR R R 11
Fii A #EZ2E | (National Native Title Tribunal, NNTT) R R {f R ¥
FEE BT ERY 22  (claim ) ( Brennan, 1995; Stephenson,
1995) o B b o G (AR T R E A BE ~ 5k R g E
2l o FEHREIERE (ALRC, 2014a: 23) o 1

RS IR AR A 1996 A 12 H 23 H DL 4:3 it (B KR
FIBIY (Wik Peoples v. Queensland) » PIEGEE IEIFE RIRBUM#GT 7
IS AT PBOh B R SRR A E 8IEFR (extinguish) JF{ER %
(3R o ' s - B (John Howard) BYFF (1997-2007)
ANAE 1998 = [ HoE A 7@ s R T B HEE1EE ) (Native Title
Amendment Act, NTAA) HILUSCH] » B BR#E A % € R 8 E O
AR BGH AR LIRS RIS & BN R R E A

SRR RIEE B Johnson v. M'Intosh (1823) ) T LT i - H T HE 4 %
(Native Title Doctrine ) » (2R WAL PG The Queen v. Symonds (1847) ~ &K

#) St. Catharine’s Milling and Lumber Co v. The Queen (1887) $£5| (Meyers & Raine,

2001:95)

FEMENT BT ~ S EE » ] Tehan (2003: 538-43) ~ J& Rowse (1993) o

Tl 2 BUFR 55 TR i (1 B B vE B IR A K9 ) ( Convention Concerning Indigenous

and Tribal Peoples in Independent Countries, 1989) » 15 fH & £ Ml A0 B &G -

IR i e Be A 2013 FEAEHS KB B2 PIG1) (Akiba v. Commonwealth) » FI| 7€ B

WRERERT T (regulate) T » W AIEERIR M KRS BRI

RER » LG RE VR IERE -

1F 1986 TR RFfE S T AKE % & PR B¢ ) (Human Rights and Equal Opportunity

Commission, HREOC) » 2008 F-2 44 5 MM A KEZZE & | (Australian Human Rights

Commission, AHRC) - B & FHEEHEEE (HREOC, 1998:23) :

They seek to apply the largely undeveloped common law to a myriad of interests
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(UN Committee on the Elimination of Racial Discrimination, CERD) » **
AN /e BB e AH K 5E i (CERD, 1999; HREOC, 1999; Komesaroff
and Boulton, 1999; JCNTATSILF, 2000; Legg, 2002 ; fii (F§% » 2016) °

FHRR Tl R R it b ) #99 SO A indigenous land rights ~

indigenous rights in land 5% /& rights of indigenous peoples to land » FEA
FRTEH L R RIGRER A FEREE P o BN IR RER o tHiERZ
T » K[A]/NEEAY land title ~ land entitlement ~ land tenure ~ tenure rights
ownership of land » FLEEE IR EHE (IR ) o 7E3EE] ~ W ~ &
PAEE on& Kt indigenous title ~ native title ~ Indian title ~ Aboriginal
title B Maori title % F1 5 » fifi /8 /2 5 ik B R 0 I (4 R R P e 5 — 7

84

across the country in ways that cannot be done accurately. They apply the
wrong test for extinguishment, by not focusing on whether in granting the titles
there was a clear and plain intention to extinguish native title. They also deem
extinguishment to be permanent where that is not necessarily the understanding
at common law. It was argued that instead of operating as a benign confirmation
of existing law, these provisions instead operate to perform the extinguishment
of native title.

WINAE 1975 FEA%dE QEBRFTATE X BIFR A %) (International Convention
on the Elimination of All Forms of Racial Discrimination, 1965) 1% » iSRRI A&
BEHIR AT EHERBITARNZEBIIES] (treaty-based body) < CERD (1999:
paras. 6-8) (R AT :

While the original 1993 Native Title Act was delicately balanced between the rights
of indigenous and non-indigenous title holders, the amended Act appears to create
legal certainty for Governments and third parties at the expense of indigenous title.
The Committee notes, in particular, four specific provisions that discriminate against
indigenous title holders under the newly amended Act. These include the Act’s
“validation” provisions; the “confirmation of extinguishment” provisions; the
primary production upgrade provisions; and restrictions concerning the right of
indigenous title holders to negotiate non-indigenous land uses. These provisions
raise concerns that the amended Act appears to wind back the protections of
indigenous title offered in the Mabo decision of the High Court of Australia and
the 1993 Native Title Act.
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JaRsy (sui generis) FEFI » BASA title A JEZER A right » LKL » R
F RHRR) IR i At THr « HE > £ GBREZRFESRAD 2
Bl EINEF (SUZFTRAC) AYE land rights » ™ L% » native title 7
XS HEEE (Kildea, 1998:1) o

TE3E 1 » T A & 5 [ B S R - st B 388 8 - 38 o (U
FRBE TP ARER) (1993) BUEIERG » P A he (3% 15 B BEE A 1
IR » B il KT RIGPIBT) (1996) ~ ROt & > Em i (I
FRIMPTEREEIEE) (1998) » SURME GG » LU LA

AL~ N R R 1 SR B

1 1960 414 » WIS £ R BB ZEREOR R MY -0 » L)
KRR RAE - TE 1963 &> JLaEHE Gove 42 )5 Yirrkala 3 /59 Yonglu
IR AE R A B AR Bk o M a] el B & BAE  (Yirrkalal Bark
Petition) 3 AN » JLREHMEA A3 52582 B BRG] (Mining (Gove
Peninsula Nabalco Agreement) Ordinance 1968 (NT)) » ffie iR A#Y £
MRS ESE 2N B o B A AT [k e R - SRR » BREREZ IR A1) ~
KRR IE B » #2FEERAE CREEARPIB) (Milirrpum v. Nabalco Pty
Ld, 1971) Pl - £ » JL#EMh Wave Hill 4045349 Gurindji 5% A th{E
1966 F-# 4 » $35 TAEGRIF ~ TF& » LU a0 BO5 I G 68

14

SR ClbsatJFE RiE H 3t #EL ) (dboriginal Land Rights (Northern
Territory) Act, 1976) ~ [ Fi{8[Y Pitjantjatjara Land Rights Act 1981 (SA) ~ ¥ B R
Wiy Aboriginal Land Rights Act 1983 (NSW) ~ § Maralinga Tjarutja Land Rights Act
1984 (S4) ©

A BRI L B MR BRI 2 P95 > FL Wensing (1999: 19215 JEIE % 2019) «
HRJEE » 72¥5 native title (to land) B native land rights 75 {J#4<[d] ? Meyers £l Raine
(2001: 98) FEf » native title jZ % WA A GR IR (R B e A ry 3R & -
i land rights HIJ 2 PR R B V7% ~ B2 BUR 2 B £ 3t T 2R Y

85



BXBRFE Z_THEFH

T. o T.# Gough Whitlam EJff (1972-75) 7F 1973 37 R+ B+

MiiEZ B & (Aboriginal Land Rights Commission) » {F:E Edward

Woodward £ 578 AT I AE R IR T R R A& =ORAA in LA

AGRZE 3 etk BURAE 1975 5 R ER 70 (i ar iR @ 45 1A
(Mansfield, 2017: 4-5) o

H i1 Malcolm Fraser EYJff (1975-83 ) & #8 Whitlam BUFHIB
£ 1976 43 (A aesth R4 R 3B ik ) » K8 #5252 Woodward
FrERS R (Woodward Report, 1974) » GEICHEMEY [F £ KBk Al LU
FRIEH R 18 RN BT & B2 AR DR [ AT (i R R ME
1B Ty MR o JLAEHIBUT 285373 (Aboriginal Land Act (NT), 1978) »
JEHEE — 2P AE TR - RS A IR RO s B A bR TR - O
b £ M e A e @ BC S ) M [RE )% » JC HR R T & Don Dunstan B

(1967-68, 1970-79) ~ L\ J H H & David Tonkin F{Jif (1979-92) £/
1LiE (Pitjantjatjara Land Rights Act 1981 (SA)) » #H5E% MU 57 2 —HY
PEALER ARG FAE R R (Mansfield, 2017: 5) -

18 1982 4 » B TR BHESE InRE & fFE (Murray Islands)
Meriam f& i {4 B ] B - REMBURHE &5 » F5R RN B 2RBEH %55 BB
JERTEESE > AR5 MR i A RE R IR s R B ) R SR M TR 80A
B% 1 (validly extinguished) » [KItt ZOKEUR AR E CRTA# © Wi
EREBC R AR GE - SeFE AR IR RIGR Tt A R S AT K
MRAWEE > NG 2 EE o B LREINBUGIT E#THERIR - 2 TF5
sAE 1985 FiEd B LRSS 515) (Queensland Coast Islands

© BDIETE (IEELEE BEAIG) (1992) 2k FAEASEATEMETE 1993 178
(Land (Titles and Traditional Usage) Act) » $REUTBUE Al 1T LR EIE, » 205 L)
A A RE ) (rights of traditional usage) AHIABRIF RGN T - BI0ER

W IR EEb e B PE X (FEEE Y (Western Australia v. Commonwealth, 1995 )
(Bartlett, 1997: 47; Tehan, 2003: 544-46) o
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Declaratory Act (Qld)) » 3Lz [RIMVARRFEE iRk 5 R0 -3tk »
HAFTEHATART 0 - 1 ANE T HE AL « WS i ek e s A 1988
A CGBEZEE—GRPIG) (Mabo v Queensland (No 1)) » B Ha%15 B
1975 4 (FafEER1E"Y (Racial Discrimination Act, RDA ) $5fil i 55 »
G AR AR & AR (Wensing, 1999: 26; Mansfield, 2017: 6-7) o

AR A B B S AR R [E I » 7F 1992 FAE H (HE R Z 58 5k A
By » B 7 HERN CREgAPIBIY » KB 19 7 BIRSE H AR Ry T2
1 Bk WAE S RIEFBFEA(ER (indigenous inhabitants) #EH H
CHME B B > KA A5 2 Fr Or A AT T3 (traditional
lands) H)+HufrA#E (land entitlement) » tHALRET » YA L %A
e TIFERE LT R o ATRTHT - K2 8RS ik B 5
AR > BV 15 Ji R ) E R - i oy o8 = B e st RV A
FERE » BARIRERIEARA A LR - Kt EEAGIAZ
SEACHIEFE (Bartlett, 1997: 46) o

1 CHERZEEE RPN 1% - [FASA] DUEHEHIE ZE PRI A1 @ 1 i
P AN o BEFRBURFIE R FA ST RS » BRI A IS SR IR N £ %

—_

7

(BB ARE) 2 GHBRFTE T BRI A7) BBIREL - EilfEtriE R
A HAPEE 9 RHUE BRI & AN ~ 26 10 R EE A 2 AT e R4 » Rt
Bk 1o
HaR)EEE o BRIEBI B CRBRBIO0RE Y » MBUR A 1555 38 A 23 25 1 35 12 2 I il

(subordinate ~ override) [JR{¥: RHEA T HIATERE (Bartlett, 1997: 47) o HAE » B

CREIRIBR ) ARbn s R A RIE AT L) - h e — B - (R i 82
e T thh B s — B e AGE MmN A S B B 1% ) A~—2X (inconsistent ) »
HATAMEAHERN (override) ~ BRI HIEE L (repeal) (Wensing, 1999:27) o
Humphry (1996: 2) $28 » 2% @A R 4 R -3t pr G - mFERERER
THIFFARENRE (derived from) 5% o
State government JZMBUN (BUEBUT) » AT » &2 premier (FEH) ~ MIE
governor (JHf ~ BAK) °

20
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B TR nl il iR A% A BIBGE — LB e R R - Rl e B sa ek >
R HEEBES E L REN) G R Re e - BHE © (DR
1 CRERRBE) - BURAE 1975 G DUIREZ S Y R A REAR AR AT E DK [ht
B WEREHREN LAERR 5 (2) 7RI E RIGHEA Fr A #ER) 3t - B
BI5E @R FLET BRI IR 58 5 K (3) MERXTiE € I (1 RGBT Ff e Lt
TR PEETERE MR (Wensing, 1999: 28; Rowse, 1993: 111) - fH%}, 2
T o RERGEE AR R R R A R A MR - BRI K
ARIRE RGN TR ~ 1 B B R B EURRE - T8 2 ATk 4
RO B IR A4 R R 18z L BRI AR AU 22 4%  (Wensing, 1999: 28; Rowse,
1993: 111-113) o

&g THEAEBRF RS 1993 3 (R R g - A A i) -
A pE P R A HER SR - R ERAT R R IR st RE K
FlBE ~ PR IR FRER EAT T3t A HERYERY (determination) » Hi
TIRERTE TEAIHE ] (right to negotiate, RTN) » Mgl (£ RPREL L
RIS ~ BEZE A RSB & 2 A BRI EA s s T E -

2 ~ 1993 4 (LR R+ Hu T HE )

(R ERE TP E L) & —1EAS &% miE R B g E ) A RE
PRBERF Al (special measure) » BR T RERR H 2K 71 N FRMHI &K E
IHBR IR R Lt iEr) 77 FEREGUE BT LIS (R -
hrd ~ BlE) o RARGE (B3R ~ WERd) ~ WifRFE (GRPI ~ #ifE) R(ER
TR b - IR 11 P S R BUR R 8RR » 2 Bk HAZAT T (Sec. 3)

\

2Bk EERE LT k) S8 253 1 (section) » 127 B » BEN L&
J 119 ELHWI13 AR 8% (explanatory memoranda ) » i 375 S BHAR 5 #3198
ERENEIZET  5iE 441 B > 12 5 B %48 (Nettheim, 1999: 564; ALRC, 1994a: 15) o

2 EFEBINIIE (past extinguishment) ~ B A 3K ATREMYEER (future extinguishment) o

88



BN CRAERR LI PTH B R T -
— B B

(1) 7GR B PR I (3 R AT 5 (2) AL HRE ~ 5T E MR R AR R 3
ATRERS S JRUE R 3T RER AR AT (future dealing) 5 (3) 37
P I AR I R L AT AR SR 5 LU (4) — B EATRY (past
act) WJREMR B3R (E R IR T sth A A REM 2k 2 (invalid) » 1% 151 32
(validated) o

BT B FRAZE AR R R T3t B AR B Rl 7 - 4@
K% Bl ARERIGE » MR AREBURT thoRGESH T T A - BRI
EREERAS SR AT AR R E » 1 R L B 1 o i 2 B B
B AR I BB R EEb A T 23 (S5 - S
BUREE R TRRE TR 28 RAVEER] » Rl @ I BRI - 3B TEEIFR A H) Kl
BANLIE - 4 a ik AGR IR A T RS B CHE R B s
— Tl TP RE - [RINE 0PI E — SR R AY T+ K RS B U R A
BATE B MIERR - FEORFAT

— ~ JRAE Rk £ 3BT A A 8 HE Y
fERE - [RERIRE 1R EE e L3R - L/RRIGET

5 Sec. 11 (Extinguishment of native title) °

PO TR (affect) A EIBRRITERIE T HE - S R AR A B

T8 (Sec.227) »

th it & future act (Sec. 233) o

RAEAEAE 1994/1/1 E a2 BiBIIT B > 112 1993/7/1 4T BUZ 1994/1/1 (Sec. 228)

* FrEEBOEE TITE) (act) RESHITE - RITEUHERE (Sec. 226) o

2 i Sec. 13 (Approved determinations of native title) o fR THi% | (connection) F{f

(Sec. 223(1)(b)) » MR R R G HEA THBERIGRMEE = « (1) fEIRIERAT

SRERGE 2B > BRI R A — B ERAEE R 5 (2) 3% THhdr ] (society)
MRBE EEHEE KB EIET T (continuity) 1£1E ; 3) & FPHEER
Wt g ] LUE B B E I AR R R %+t & (Mansfield, 2017: 8; Humphry, 1996:
2; Tehan, 2003: 548; ALRC, 1994a, 1994b, 1995)

24
25
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AL WEH IR 5 B (RiERE P a L) MR RIEE R+
AR P ZOR R R RAR » SRR B @ R AT HE kI E (Pt 6)
KRB R AR R TFVEAHAB ] (representative body) (Pt. 11) » 2K
(R i 5% P S AR B B B RO A s - TR IR -3t
MR NEEEBEE (claimant) ~ HEEFEE (non-claimant) ~ {fi{H
(compensation) Ll {&ETHEZ (revised determination) ; 2 AHEZZHY
R P B RE RS S A A R 173 HERY (consent determination) ~ F]32
ME#Z (litigated determination) J¢ f 5 :%7# 2 (unopposed approved

determination) (National Native Title Tribunal, n.d.a, n.d.b, n.d.c) ©

= BIAE TR R B RAE Rk L30T A M &8k

ﬁ.}%zs

MR CHEEEZEE aRANBI) (1992) » fEBI & * 1975 it (Ffk
Befik) 2% o ARAAERR R R T i 2 SRR I 8 A - R -
TEBF R i mEBe i S EE R PG Z Al > BRI RIE B A
PIVER RN > thR > 78 CREREEARE) B (R R R 3t fE
%) 8 M{EEZ RS E L ARHE 20 FRDER » BUMEEZ W K
JR A BRI Y £ AR AR AR R A T B s B AR
TR ESEN (unsuspecting) JEFRERHPIEEMS » MMIFIE
EA R A7F (Kildea, 1998: 8) « #85@ G » R RIES =B
KM@ [FEEL - thHtRAE 1975-94 EELIIIRITT RS - IS e
G &% (blanket validation) » 1[5 JRAE B EERY 13t AR A HE th ik %
GIEIARR ¢ tHE o R R ER R 5 5% 3t i - AH BRI R BT
DEILHEE (Sender, 1999: 532; Burke, 1998c: 336) o »

% BWEITEEH S 0 R Pt. 2, Div. 2 (Validation of past acts) ©

¥ OHE b R REERES A THEMERE ] (right to compensation) [
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Z N Z I RB TR R RE Rk L I0PT A HE A R RAT A

Fra R AATRS (future act) EfEfER(ERIE b | » fFEGETT
{HATRE & i BRI R (L RRER R R 1T RS - Rl R BURAZ S TL B
REART AT iR sl o ' (R RIE L FTE HEL) BT TEIRIR
ER TP RERRAIRE 1 BRI RARE R i LA A IeRE
BRTR LR B o BRI < R 7% )T n] LU Rk » HINEE - st LA
TR — 5 B AIBEER B % (register) » * BLRMBMERIHHE > T
A A B REET TR 5 32 P2 > R EPIEBUE RAATRAIAT -
IERSCRE P LURTTHOMGR P ~ [RIRF P E F IR REEE 5 P10 » BRI RE R
FERAHATRARIAT » B BURAHRRGE & % SRS SRR & > 3272 vl
LILLHERY -

W ~ RAE Rk L 30PT A HE GG IR

R CHER A PG - PR BBk L sth i 1 n] LIS -
Rl R —3 i b - BUFRIIT BB LETT B 2 EAHE 2

PERHE » B Sec. 17 (Entitlement to compensation)~ jz Pt. 2, Div. 5 (Determination

of compensation for acts affecting native title etc.) » FIEEHEE (just terms) THY

{ilifE (Sec. 53) « fRIFMM| 1% Sec. 51 (xxxi): the acquisition of property on just terms

from any State or person for any purpose in respect of which the Parliament has power

to make laws

BRIRKITENEZR Sec. 228 AR IR E R Pt.2, Div. 3 (Future acts etc. and native

title) o

ORAATE S BN : A SRS T (freehold) (Sec. 229) ~ B 4H—fi¥
FHE (leasehold) (Sec.230) ~ C JHBAMEFHE (mining lease) (Sec.231) ~ X D A
Hith

PGB R AT AR B S S P 7 (9B (Register of Native
Title Claims, RNTC) ~ Pt. 8 f¥JfféZZ (National Native Title Register, NNTR) ~ DI K
Pt. 8A [y T35 17 %€ (Register of Indigenous Land Use Agreements, ILUA ) o

30
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B > Hi P18 eE B /B B HARER E & (clear and plain intention) » ¢
RRAEATBAETE T = (1) BURFRBLIE IR R B (5 FHHE (exclusive
possession ) » ZEATAEIR H +Hb i A ESRFAE - ¥ (A @& B UIBHIE
BRI DUk Q) BURE T A HZEER ~ 80 IR IR
FRBER L (Humphry, 1996: 13) ° fR45 Fejo and Mills v Northern
Territory (1998) » — H BUNFZELIEIF{ER T HERR G -3 R > JR(E
B 3L 52 2 aakE T 0 i RsEIKIE

B~ ORERE A L) BT LN

1E (R ARG HEE) 15 1998 F EIEEE 2 » & INBUF
(IR 2 38 KB T DLy 5 = K - 7 e NS ik (R i - B
LN £} T 5 > KRS A TE R HI A 2 S (Wensing, 1999: 25; Tehan,
2003: 530) o ** HE b > AIEBIREERE 1996 FEMH (BRR
RPN Z A > R R LA ) fEIT Lk — SRV B
TE BB FSTRE 1F 1995 I - SEAEBUF 1A B @ i (RIERK

3w AR (land tenure) » (I F I ENE— KRB AR CREER) - AT
17 GEBE ~ A0 SIS (HEEEH ~ 70/t ~ U RS 88 R E
RIGLHRE) ~ AIEHE (BIRAE - BIA - (ReEl) DURELE (FFrTiyKREs (L
ARHE ~ GRS SUBHBE B ~ RER POt ST E ~ B RS ENE - R
PR st S FAHE) (Wensing, 1999: 17, table 3) o [EFR T - S {5 I HE ) GRS T5¢
ZHIFTARE ) (fee simple) BUZ MK AMIME |- HERRIA Lt ERTHE
NS TR fERE L -

ZINPIFERBANL 1B L4E Native Title (Queensland) Act 1993 (Qld) ~ Native Title (Tasmania)
Act 1993 (Tas)~ Native Title (New South Wales) Act 1994 (NSW)~ Land Titles Validation
Act 1994 (Vic) ~ Native Title (South Australia) Act 1994 (SA) ~ Validation of Titles and
Actions Act 1994 (NT) ~ J Titles Validation Act 1995 (WA) (Davie, 1998: 242, note 2)
4 Cooray(1995)HIFFEUR #1268 B4 ~ FHEE ~ IR AR -

34
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T E B IEIEEZ) (Native Title Amendment Bill, 1995) » ZRER B
DGEPE R AL s BEEEBUT E51R - 17£ 1996 4 6 HIRHE CHVE
1ERA (Native Title Amendment Bill, 1996) (Wensing, 1999: 28-29; Tehan,
2003: 551-552; Meyers and Raine, 2001: 111-13; Keith, 1997) o 7 &t
REPIGNY 1% > ORSFECE POl an B RS 52 R HHAR 7R ~ o g
3 BUNTEEHE R ) B - FEASFEATT (Kildea, 1998: 12) :

RIG R AR R L th PG 1% ) IR R IR (R RO - b 3t -
JFAE R P HER P R B B £ € - TSR (Federal Court)
HAEMBLhEE » Wl - BFRERE LA IR E R AT A 2K
FIREDE H AR (file application) » FRZE AIHANEBREUIER (court order)
B 75 AR « SR 1T » @ BRWIRE P AE Brandy v. Human Rights and Equal
Opportunity Commission (1995) #lt A i b P e 8 7 > NI HE
FEE G5 T (Tehan, 2003: 548)

= BT R

(RERBE LA L) P RERRIKPIE - SR HE =
ZNREFPHE - thRBGERINL » IR R R AE M 1 i 3¢ Bl a2 i ol
B ER AT S 3 AN —HBERERFER AT AEEP

TR AR YA RO o K T B IR A SR LU IR L R R b
E MBS BR > BRI o AT HE 0080 B 0 - Bt L5 M FE R 11 36% 3 32 A
F Wik PTG » 6 TRE TP EERA 1% 78% » 35 SR8 (4 R - M T A M
PIBZFTRE B0 TIE BRI EPINEEPRIR IS - RAPIHE » BOSBUF IR R
i (Kildea, 1998: 12)

GBI RERHE > 5L Pt 3, Subdiv. P (Right to negotiate) o {s Fl 2k 2B % 1)
S > (KIS 3N EHAOE AEH (Humphry, 1996: 11-13) o
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VEHER & 8% - P RIZ# RIEA 4 (injunction) » SEFHZERH LLHIGH
FEIAWAE (BRI e T - AR AT UG RRAIRE - oK el H Jaghs -
PREEERE BT ERE T AN AT T - (R AR IR R R AR - &
R AR PR IR B[R HE (Humphry, 1996: 2; Keith, 1997: 3-4) ¢

= B EARARE

JFAS > AU B K Al R AR (unallocated) [875 filiE
Hfy (vacant Crown land, VCL) » ** FS i 5L E BE -3 7 & BLBURT 2 ]
W TEHZ FIN LW SE 2 Rl HER BRI % 58 - 28I - 12 CBOCRIRP
By & » R E B R R RGP E O G R S IR R T st -
1 T R s AL SR 12 R R B BRI DAl (] - It » B
FEB RO 2 B ARG 28R > A FBOERRIRS B FRERUI TR AR
%k > 7SN BUR RSB R ST - PRIEGEREYIREE IR Rk £
HIMER AL - AN KRR R B 2 B AL FRES 2 -

{h ~ G IR AIBI) BLBO S

[ — M AR — BBUR AT 2 B I S R A JE R I - 3t {58
fE o WLIRIREYERR R A R T 3RE » R > K2 B -3t JE 2
A e R 1 - st 50 I RER RLA 3t - 12 5 FE [ R A FHAY 13 (Crown
lease ) 5 { B 5-LLAH 5 A% [RI AR st A A B [EAE R IR 13t i - e il 2
TEMA K i B &R %7 % (Australian Capital Territory, ACT) Y2 FfH{F €8k
RRSERM . HANE o PR SR IR A2 IS L [ B RH A Aot

% Wensing (1999: 3) #5H » SE{EAF ~ RELFUA R » 522 BB ER K
PR ~ T ELAE 7 (R0 L0 - BRIEBUR S T oI 2 RFTH % (absolute
beneficial owner) » —EF| (HEE R SEAG) K R R MG EE) F
YL A o
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(pastoral lease) » * 33 /2 H it 1840 4 LIAKAT 2B FRHIZEL » WH (1>
THEERE - AT o RE R ST R E R - 8
PO K IR EIERFHE (Humphry, 1996: 4) o

FF NE5R o B TOR ANy IR R E B O st EA7 {0
FERI] > IR > BOR A B OE TRAE R IGEBON AR & B S IR 3t
WEEHETE(E (continued existence) » i JEAA[FHA (Kildea, 1998:9) o
FHEH - EAEBUM BB R AR — e \HIEE RS - 8 Lot 7 B2
ACTAFR UL BRRY - 30HE > BT« (1) BRERE % - FHAY B AR
NEBRIEFRE 5 (2) {E[R]—3R -+l b1 - AR AR B8 {5 F RS B
JFAE R IGER 130 HE B ANAES s LUK (3) HHS B ok M v LUGZ N FH A Y
FERI B2 B AR R IR Ry -3t > FHE A28 B SRA IR R R Ry
+ih#E (Kildea, 1998:9) o

AR - Wi R A e ik e VR B AR 3 3 O B 52 8 R Il 4A1)

(1992) 2B » SR BUR #Z BT FHAY) & VAR IR R R R 234
Wiy A ERGE, : =R E TR B ELRY R & CRIRRR R R +
HiRE > Hofh = 405 B GRS IR A DUV HE ~ R B (A 2 P A AT
Kl A E R R AR P FF &6 (Kildea, 1998: 9; O’Donoghue, 1997:
2) o ZITRFEAEHRA URHFEREIMATERERE) (1993) YL ZBRINE
FEAD R e AL > B g R A R R RE R E T - FE b
EIFER TR KA — R R R RREGHERP] - RERH

¥ TR OB R R R 2 SN T RS B2 U R 14% A 23%
MERR I A RE (RLA) 21% ~ KMot 42% 5 18 Wik A% > [RIERES T
42% ] LI %A T4 (Humphry, 1996: 3; Rodriguez, 1998: 724-25) o

O BB B RE > Z ~ SRR E RIRIIEE (Humphry, 1996: 3) © {F 75 ~
P~ RedbnEdth o SEE e A R ERERES T AT o LGES -
Mo BT ~ B R A $ B o S U G AR R MG 5 A2 FIIER
B V&1 B e ai Il 58 2R A B ROm A 6
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TR B e i e A Al - TR (Rl RIGEANB) (1996) -

ARATE 1974 5F » BRI Cape York 4> B Wik [ {1 X John
Koowarta ¥] & 7&FH Archer {i]450t5  #%)1|£ Joh Bjelke-Petersen (1968-87)
REFEERBEAESE s » MR LUNERE R R
5) e &8k (Koowarta v. Bjelke-Petersen, 1982) » Ti £ L F& M B HI
SRRy CRERRIARE ) WASER (Queensland v. Commonwealth,
1982) ° #2592 » WtFR i miEBe(E 1996 - F A B0 A5 S A KB
EHEANGNY » PUTE FE I A B 1m0 BURT A RE R Pt B B2 1 ARV BR IR A R
fGeR -3t > JRBNR A R 1 St ER B RN R (S ARG 5 A
PIRBGEE R AT LI E (co-exist) o

£ CEOe REEAIB) » B LARERRER « FEPABCHE K E
T L IRIEBREZ R R T RER B Rl 2 1 BB E » 5
BURT 5 B PO R B MR 5 2= TR BR IR A By 3t > #am)Esan » [/
BRI L i BLBOS A AT DUIEAF > BEERAN T (Kildea, 1998: 10-11) :
(1) BURFRTE L3055 A T HAHAS PN - 38 SER K R4 Bt 7] — 2R
IEFERER] (a bundle of statutory rights) ~ ZE{{ A] DUBCHCA-E - TIEE
7y Z EHIRHE » Rt » BRIEFEAIA & ~ SR iR IB AR A A ST »
23 Il FH S 2 R K B BB A (T 5 (2) 38 SR A R R 52 &
TABRIFAE R MG + 3t B Rl 4 5 B) A B ReeER IR RIRR & FH
F- 3t ~ AR T ARRRER R A gw o (K - fth HREBEAEIhER (i
i PR P R >t A2 0 R 73 i R Y 3t R 5 A bR
BORIKIE (impairment) » ¥RVZH BT BRI B+ 2 ST BR (R ER 2 1
SRITHERI B Rl 5 (4) & TR B T3 RERT] B R 4 BB 1935 7E ]
LIGEAE » A& SRR AL - BRAATHE » AVE » P\ e 18
5 (prevail) JU{ R MG+ HHER ke ] 4

EEAE SR RIGPIGIY B FE H - BUR 1R Z R8N RAVI 2 -
PR FIAREMZ A &M (clear and unequivocal) Y&z 5 {1
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ST R (6 FHRA T A RS R > BT AR B ) 202 AR E Hil s al
RHTERHEE - RNt 2 EORAE T R I RRHU I - AR/ 1AL B B A il
GHE E 2B TR S8 TR o KA E BURE I AR 253 A R [
FTEOARR U R L3R o @A > Bl miEbAE (B Rk
G =R - B R T A B Rl i B R
ATTLIFEAE - R - 32 T ORIERL EJERBRA 4 ? B3 > AR ER
T - U RE DR ARV B T 0 2RI > A AT REFHAHY G2 L B THY »
B LR R R PG E — DS (Kildea, 1998: 11) o

82 o YN E ARHI B LR » BRI E BGERY 3t il A # B BT ¥t
FEIR A R ELA L » IREE - AT PEAATEE S (subordinate to) 1%
% o INIEst S FrEgaakR 7 s B EERE (R REAIET) RN
LIHERN » REBRIEBUNHISIIEAIAEE B ARRH BT B T8 0% B
LI (appropriate) » &5 HI » J5U{E R fEH £ 30 fr 5 #E B i SR 2 A
#1EHY (Bartlett, 1997: 46; O’Donoghue, 1997: 2) -

P ~ 1998 4 (R ER HHUFT A HEZ L)

FERFFS B e 1996 it CBOTRIRAIB) 1 » —LLR5FR
RPN St S D E T R ) SN NS A = N
ELHCHES AL  LERER  #fgmifE RIS 0H T
ARl LR R B A rTREA R » IS & &2 1 BUR FRE - BRI
AR IR Rk T30hE . B i E EEBUGR R AT - £H
WBE R AR B T AR - S Bl NS - AL
RILAE 1997 4 5 A& Aii (+-BiEt &) (Ten-Point Plan) (Bi$k 2)* LI

W BmEEET Wik PSR EREER - MR (HEEEY ARER I
R 9SS 2 0 213 H Bartlett (1997) -
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A ESE R REE (uncertainty) F5EH - HAREENE (certainty) LI
Keul AT (workability) FEHIETEZ5 - #E IR 1R INBUM ~ T
N~ BOGER LR FAE R & » LR EE - FTREREE
BRI R T 3RE > 3 5 AIECS AT AT R 3R %)
AP [RE R —SL R » Fihll ek AIHE (Kildea, 1998: 13; Tehan,
2003: 552-55; Meyers and Raine, 2001: 113-15) o

BURAE 1997 F 9 A i ikbete iR R Tt A s =
%Y (Native Title Amendment Bill, 1997) » S 508 » FEAE
IENAEAER T 7E e R IR E R - iR v H kRS 6 - ~ 3 lRUER
TR FHEE R R B SR ~ © i (R R A L) Rl CRaERRIEG
PR ) S IS A R A AR A AN 7 12 - LX&EEF?EEEB%E’J Kl
2L T EMREIE - THRVE B » 32 200 2 SRR B AT RE
FIHAR SRR - 535F » 2R %ﬂfiﬁﬁﬁwﬁj{m ~ BXEF (JRAE
RGO A L) WHRERGRREL A & T OB ~ REETHUR R
TERER Pl » B Z R Z2 9T [0SR 2 (Kildea, 1998: 13-14; Wensing, 1999:
29; Burke, 1998a) o

H HEBUAE 1998 el iadms (iR Hpra e E
%) > LUEE (streamlione) JfifERSHT » M FR#E R RAHER] » 45
R A R - St RV B A ) b PRI R UK PIRE > FERIEERN
RATF (Kildea, 1998: 17-20; Tehan, 2003: 555-556; Meyers and Raine,

bR AR ASE CERESE) B QR ERBEINATE ) 2R (1975-93)
AT R - A e RR 1 P (Bull, 1998: 214-16)

Bt bR T B P AR Bk B R b T R EE R B
Wb B RS BT LI A KA (Kildea, 1998: 14) o

ORISR R AR RS (S T FEdh 78% » F1/E NTAB BRI -
B > ok BB SR A G AT 5 B BOBHTE & WA R
B (RIS 2 A R o B (R 8% MR (Kildea, 1998: 14) o
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2001: 115-147; Nettheim, 1998, 1999: 566-576; Cappio, 1998: 415-422;
Burke, 1998a, 1998b, 1998c) :

— ~ P R B BAT B e R

JERRE IR R IR A % ) BRI R BUMAE 1975-93
AR A gt & - s RER B R %) Al
ERRTE (RERBEIMATAEREE) EELIE (1994) ~ (BT RIS
Fy Zai (1996) 3Bk rpRAREEA" #4765 (intermediate period act)

(Davie, 1998: 242-44) o R {E—LL BT MR (IR RO -3t
AHEE) WIR A ~ M B [ R G FE R R > JCH 2 7E Wayne
Goss (1989-96) ~ % Rob Borbidge (1996-98) == Ty 1= N R
AT s Y BB EEE = F - ik TE L R EBTEEE
e MR MM g P2 Bl R i (Klildea, 1998:17) o

=~ 37 — B 4T B A R

FHEG I — LB AR E R R B - R R AR 1 ik
E Ry E 2IEE (complete extinguishment) %/ FES1EFE (partial
extinguishment) ; {if & /&% @368 L H B L AR BT (previous
exclusive possession act) » 1% 3 HIl 232 1t 2 1) B 1 (o I REF2 B4 T

PRI BHE R R Sec. 2324 HIBBIE RATENY Div. 24 (Validation of
intermediate period acts etc.) o FeEBAMEEF Al HE ~ LR HE B R EE - BEXR
HATE » F Davie (1998: 244-48) o

eI HART R 1994/1/1-1996/12/23 (Sec. 232A) ©

4 FRIE B - BE T 2 K BEVR S8 Tom Gilmore » {F 1994/1/1-1993/12/23 2[5 » % 4&
%5 4,600 FEGHIEFE FH#0E (Nettheim, 1997: 1) o

I Pt. 2, Div. 2B (Confirmation of past extinguishment of native title by certain valid
or validated acts) o {Ei£ @2 E A LR (legislative extinguishment) FYHEVRE »

I Burke (1998¢: 337-38) -

46
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£ (previous non-exclusive possession act) (Davie, 1998: 249-250) o |~
o EEESRORE FREEE FREEaE R TR FRREERERER
FHE KRR » — SEARERN 5 R M 155 KHE » SO R AR d R iR -
AR [A] - A S50 B8 15 Al AP 2R AR (Kildea, 1998:17) o

ERR R T Sk L

PR R R T RERE AR R FRES - IR R R A REEA 2
R B « BFEER R E R SR - SRR EEA R A
{788 #E A (registration test) » ZURIAIEZR A ATREG ALY » Wi ey
DB $% ~ TR PR R RPN - 1ot - B TPhIE M % B
R BUT R A EBERNMNE - (AAHELEERREA THRIER
fi& L3t R B #E 1 (native title claim group) HIEE o (EFTHVERET
T o MG AT LIRS R (AR E B R A B~ IR BB P RER R0 - isE
N A RPN AR B 4 S SR A R AR PIURE - ey R s th b ¢
F1E 8 T RER AR R RR R BRI RERT] (Kildea, 1998: 17-18) o
W@~ RRATE G BB

PEAR Il RIEAIE) A5E it RGBS =& n] DLy = A3 » 7
J& > BURFET R AR ARAT B /H A B R IE IR > 45 (Kildea, 1998: 18-19:
Burke, 1998c: 339-41) : (1) £ 1 3R AAE 3T A _EmT LIS A e
REME » FUERTFTARA » 5651 7 —LerREE 25 NN AHBIE R AT LLEEERY TR
A7 | (primary production ) » gk & Heth s Y2 st (diversification) ;
() b T TENERAEY) » BUR IR AT LS B A E T O SO B A AR A A & 2
oK AN > B PIRE R RS SBA M - A adra] bk
176+ Q) HEAZHIRIEE - BUR AT LI 5 256 = 75 (B ARH

Y MR ES » H Secs. 190A-D -
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e B R SF B IRGH 5 5 (4) RAATRE W SRR ~ 2] - IR
B LIk AN -

F o~ E IR ®] K| HE R 4712

IRIGEE » FRERIRETEIRAATEIERAIME - £ ZHRIRIS B
W T PR EOR S 156 = 7 RUAR AL s SR (R R 4l 5 ANt -
EHIPERR — LB A B - @ EsmhIRIGE T R R ~ R
R TR R B R ~ T SR 1T B R AT S B AR R TR E o
PR > BEE Mok rE T DU SR AT - th —sesddh 5 S5t
BN BUR & 75 ] DU BEER A HE LSS » ik i 7 AR 47
i B RIRLASEREA FREE TR ~ A LT EHR1E
fe i PO R ~ WESE A R BB LR SRt ~ I ZH R R
i~ E o AR RN = E R~ INBURE B EREE
BERAG AT LIS IRATE ~ SR T L H A B ~ IR S A
WA BUR R~ 235 LA RN BUR FIFFRZE (Kildea,
1998: 19-20; Burke, 1998c: 346-348) -

N~ BALH R B R E

RIS E T » AE TR & RS » [ R EER AT L
SOKBRBUR 1T H IR AR AT BETTERA] > HANE » MHER IR SR
WA AEERE > mHOARERE R G ENERIRT] » K > #rik
{5 FH LR A T I RO -3t 58 R B € 177 2B A2 (Kildea, 1998:
20; Burke, 1998c: 339) o

N e 1979 EEEFS L » FUERREE %D TR A EOHHE BaEFERIR
HE ~ HImE IR ~ SRBUR BGRE ~ RIS R0 - KB DU (L
Gri%H#% (Langton, 2001: 24) o Llewellyn Eil Tehan (2004) %35 &t 500 X0 B &
# & A (commercial contact) ~ fiii & §% (memorandum of understanding ) ~ Z8f 177 & ~
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W~ BB

#R 8 National Native Title Tribunal (n.d.c, n.d.d, n.d.e) P FtaR
e EERE (2020/5/22) » HAETERE#AIMA 141 £ &% 482
T e -3l I E 8 ik 1,324 1 5 TEGRRY 482 (HEUFREFR 417 1 ~ i
BERE 61 fFLURHHIE 4 1 (0 B3THER) » IBEFRA T 70 ik
fERR 382 1 ~ AREPIERERR 52 11 LUR SR PITRIERD 48 1 5 EfCEF
SRIAS SR > B PIE R A R E R P G R 84 1 ~ fEHEEERER
sth 1k A - St P RERY 236 1 B A FREE SR SR EBE R A A Ry
162 ff (HE 1) o Ao AR RKITRIVHERA 29,913 {4 » 24
TEZZHY 29,432 (National Native Title Tribunal, n.d.f) o

B IR BRI B CEOE RIEPIE) - ° nTLUE HE R
BN KA @A —ERKE B ANERTGERITER - B—EHIEE
JFAE RIGAEATR A HE - R & ANER A FL i 5 ¥ ~ (R LAY BRGRIBE IR A
> — M N ROR LI i E g LAY « BURFAE 0 B R Il ) A 3
B\ RECRBE R R IS EE AT AR A > thIRIL » SRS e beta e
JFRI > gt A A R R A B AN IR A A A o S ek iy
R —EREENIRER (Wensing, 1999: vii, 3-5, 8-16; Nettheim,
1999: 565) - & th @M HEREAE 1993 Fdid (SRR a1

HAGHAEENH (statement of commitment) ~ + 3 A EELLRGER « A F» LHIER
W LIy B = K3 5 body corporate agreement ~ area agreement ~ L)z alternative
procedure agreement (Div. 3, Subdivs. B, C, D) ; 22 I Meyers Ed Raine (2001: 143-47) »
FHBR A R L iR PIBIAN T « Western Australia v. Commonwealth (1995)~ North
Ganalanja v. Queensland (1996) ~ Fejo and Mills v Northern Territory (1998) ~ Yanner
v. Eaton (1999)~ Commonwealth v. Yarmirr (2001)~ Wilson v. Anderson (2002)~ Western
Australia v Ward (2002) ~ Yorta Yorta v. Victoria (2002) ~ Griffiths v Minister for Lands,
Planning and Environment (2008) L\ [ Akiba v. Commonwealth (2013) o

51
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2, National
u@ Native Title
Tribunal

Native Title Determinations
and Claimant Applications
Sche itle

N /| HOBART
£

[

B 1 EHRERE DA ENERRER

BHRIZKIE : National Native Title Tribunal (2019).

) LUK REINETE @ ZURER TR » 1M 1998 S0 (R ER TR
HREB L) mRBia A LR ZiHrIHR -

REBEAKE » (£ 1975 .20 - RERINBUR 8 T g R IR ER -
IR R L RERL A IARR T - SR EOREHE 5 £ 1975-92 [ - [/
{1 BRHY -1 REREOR BN KGR - Im R FHBARC B A BB ARAE i E
s R LY 5 B RERER LA #EE) (£ 1993 it
& PRAE IR AT DUZ I HIRE P AR R L3R - BROERE L e R
R 8150 = » [FE R IR LI REAS el DUEROMLAIAER (Mansfield,
2017: 9-10) o & SR » SR BORRH 3t fir A HE 2 AT 4
—IREE TR ~ TRE ~ KUIERIRER -+ 1T ELR AN AT R - 2 AR
JRU i R PR ot o P RE SR FH EHE (Rodriguez, 1998: 728) -
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Bartlett (1997: 47) $2fg » B (HERZEE 5RAIGD K CEFR
TEAIEN) 3 7E PR BTN st A R WSO RO B B - RS
ENEGRIEA B LR » BERME A - RSB HHRE R K
WA IR ERA R - AR » BN ZeRii A fOEE s ~ thig A1
AR > BUeT DA INRIEE > dthe] B > HEEHOEG £ ARRER] > 7
 RIGER LA RERL L ZE R = & (yield to) o Bartlett (1997: 47-48)
higH » BER R mEOEE R A (1992) » £
SRS 62 PIGIRTEY A S E £ 58 AN FH s S8 A i [l i B
TREARE D (1975) SLERTHISARTER S » Rt - BB B 5
HEILE - Al &R SERTROIE B » AT REA 2 AT A PSR R A
HIMRBR S CHEEEZREE R PIGI) 1R El j 3 -

MAE EME @ @A RLIEERERM (statutory right) HREUE
WE N ATARGER IR R A A#E (Wensing, 1999: 28) © Kildea
(1998: 9 E 5 » 1F (RHERE T rERE) 2T RERKRRER
TR E 2 R E ERER] (substantive right) » k& H2% T HERA
B > ARACHAEH g SEFTIA T HIRE P HE (procedural right) » AN L3
B - St HE R B BRI HE = Wensing (1999: 27) 3255 (L R 13t
At B RE DA AR R IR R A B EN & > A
R A% 1994 F LLRTHIIT S » ok AIARR— L (4 RRAY + 3t i -
Wi &GP (EREARE) HEH -

Wensing (1999: 27) 875 » @8 (5 R T A A #EE ) ¥ 155 (G
SLZEER R B[R EAN R = EE 2L Rl @it & 1994 2 Fif
BT RS ~ AK ZGBFRIFE R IGR) T 30HE - ANod > BIEHESHEMAR
FHEHZ N » B B A R A RE DRI 2R » 5 Il 72 A e M R DR Bt

(FER TP REE ) B GEECREPIGY /Yl EANE 24
HYJ (mean spirited) - Wensing (1999: 29) —zZEE IR E AT » BiER
RN AR (R R [ B TS RERI S R - B Al B B e i
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R A AR B0 IR - R Y 15 % Bk BRIV
Ut > 58 2 AN REESURT B4 % A 5 I { ER Y 52 B 2 5 1l 35 S8 v ) T B 16
- (IS £ » (EABENARR » HERELR - [ » Howard-Wagner
(2008) FREEBUA IV EENE @ > FE R E @ A KR R HER] o
Bartlett (1977) 58 L1572 I B A4 -

Tehan (2003: 525, 556-564) th&zZ » (JF{ERE L iprE #EE) [

A R G YA AR > HANE > PR E R SECTE - A
# AT B R s AR - THRAE (SRRt E #EEIEE) - U
& Wilson v. Anderson (2002) ~ Western Australia v Ward (2002) ~ Yorta
Yorta v. Victoria (2002) .2 1% » JFAE BRI -3t Fr A HER) Pis KRS
AR ¢ EE SRR - @A IR R L T R TR 2E A HER
(vulnerable right) » fRFEFAR (HERZE HRPIG K (JRERE
THFTEREE) KRS - B0 CREA AT R o T EBUMHY
2248 I Nicola Roxon {F 2012 F-FE R L= E0#E (incremental ) (%1%
(S > Duff (2013) FA LB R VEE ST Ea e oF oF 2220 ~ BN AEsR I 3t
R 75 i%E (Dancing the Running Man) o

Pl ~ i

SN IR E R SRR PRIG SR - A i i A e A St
A TETR IR ISR AR PIBI) (1992) K (BT RIRPIB) (1996) -
oRim - B g EEe) RERRTHArA L) (1993) fiEHEBIFE
IERT R RER ALY (1998) » B 1Rt & i@ R
A IRAE R T R RIU - YN BUR Fr s 4L E R P MBI R TR

52 5 Tishco (2003)~Arcioni (2003)~Strelein (2005)~ Aboriginal and Torres Strait Islander
Social Justice Commissioner (2013: 76) & ALRC (2014b: 38) [YAE{LIZF(E -
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R ERESIEIRBRIRRGR T - AHE 2 R AR A T SBCRR R -

RAALHIEERE < —REIG1L (codification) » ik /&2 i ] &1 7
% FPEURERE R AT Blam mr MDA A - RN A % i R
MAESALRI E PN 2 RE & ARG RERER] CREE >
BHAIMER (HiR) ~ #HIGH EE) REER (DD - AL T2 %

(FIEFESE > 2005) o FEA - o PN B RIVE L & B ) DURE R A Y 22

R » IS FHE 55 ZAE 5 AR B 0 [ R 5l Noel
Pearson (2002) ME3E : R F RIEEEER T th @G HEH
FERIERRE

TR K R BN 255 o PRI T RO 3t — T R A A 33 1 i
R E ORERBEEARE) (2005) $87 TR ARGE R H RE 3 K
HARBIRRER] ) (55 20 68) - WFaR C ARy IR R Hth ko isis: ) &
HEHA - T B R R R st s va i ] Lt B L) (2017) HEBRTLA
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09. Racial discrimination to be unlawful

(1

It is unlawful for a person to do any act involving a distinction,
exclusion, restriction or preference based on race, colour, descent
or national or ethnic origin which has the purpose or effect of
nullifying or impairing the recognition, enjoyment or exercise, on
an equal footing, of any human right or fundamental freedom in
the political, economic, social, cultural or any other field of
public life.

(1A) Where:

)

(a) a person requires another person to comply with a term,
condition or requirement which is not reasonable having
regard to the circumstances of the case; and

(b) the other person does not or cannot comply with the term,
condition or requirement; and

(c) the requirement to comply has the purpose or effect of
nullifying or impairing the recognition, enjoyment or
exercise, on an equal footing, by persons of the same race,
colour, descent or national or ethnic origin as the other
person, of any human right or fundamental freedom in the
political, economic, social, cultural or any other field of
public life;

the act of requiring such compliance is to be treated, for the
purposes of this Part, as an act involving a distinction based on,
or an act done by reason of, the other person’s race, colour,
descent or national or ethnic origin.

A reference in this section to a human right or fundamental
freedom in the political, economic, social, cultural or any other
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3)

“4)

field of public life includes any right of a kind referred to in
Article 5 of the Convention.

This section does not apply in respect of the employment, or an
application for the employment, of a person on a ship or aircraft
(not being an Australian ship or aircraft) if that person was
engaged, or applied, for that employment outside Australia.

The succeeding provisions of this Part do not limit the generality
of this section.

10. Rights to equality before the law

(1

2)

3)

108

If, by reason of, or of a provision of, a law of the Commonwealth
or of a State or Territory, persons of a particular race, colour or
national or ethnic origin do not enjoy a right that is enjoyed by
persons of another race, colour or national or ethnic origin, or
enjoy a right to a more limited extent than persons of another
race, colour or national or ethnic origin, then, notwithstanding
anything in that law, persons of the first- mentioned race, colour
or national or ethnic origin shall, by force of this section, enjoy
that right to the same extent as persons of that other race, colour
or national or ethnic origin.

A reference in subsection (1) to a right includes a reference to a
right of a kind referred to in Article 5 of the Convention.

Where a law contains a provision that:

(a) authorizes property owned by an Aboriginal or a Torres Strait
Islander to be managed by another person without the
consent of the Aboriginal or Torres Strait Islander; or

(b) prevents or restricts an Aboriginal or a Torres Strait Islander
from terminating the management by another person of
property owned by the Aboriginal or Torres Strait Islander;

not being a provision that applies to persons generally without
regard to their race, colour or national or ethnic origin, that
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provision shall be deemed to be a provision in relation to which
subsection (1) applies and a reference in that subsection to a right
includes a reference to a right of a person to manage property
owned by the person.
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Wik 10 Point Plan™

Validation of acts/grants between 1/1/94 and 23/12/96

Legislative action will be taken to ensure that the validity of any acts
or grants made in relation to non-vacant crown land in the period
between passage of the Native Title Act and the Wik decision is put
beyond doubt.

Confirmation of extinguishment of native title on “exclusive” tenures

States and Territories would be able to confirm that “exclusive” tenures
such as freehold, residential, commercial and public works in existence
on or before 1 January 1994 extinguish native title. Agricultural
leases would also be covered to the extent that it can reasonably be
said that by reason of the grant or the nature of the permitted use of
the land, exclusive possession must have been intended.

Provision of government services

Impediments to the provision of government services in relation to
land on which native title may exist would be removed.

Native title and pastoral leases

As provided in the Wik decision, native title rights over current or
former pastoral leases and any agricultural leases not covered under 2
above would be permanently extinguished to the extent that those
rights are inconsistent with those of the pastoralist.

All activities pursuant to, or incidental to, “primary production” would
be allowed on pastoral leases including farmstay tourism, even if
native title exists, provided the dominant purpose of the use of the
land is primary production. However, future government action such

53
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as the upgrading of title to perpetual or “exclusive” leases or freehold,
would necessitate the acquisition of any native title rights proven to
exist and the application of the regime described in 7 below (except
where this is unnecessary because the pastoralist has an existing
legally enforceable right to upgrade).

5. Statutory access rights

Where registered claimants can demonstrate that they currently have
physical access to pastoral lease land, their continued access will be
legislatively confirmed until the native title claim is determined.
This would not affect existing access rights established by state or
territory legislation.

6. Future mining activity

¢ For mining on vacant crown land there would be a higher registration
test for claimants seeking the right to negotiate, no negotiations on
exploration, and only one right to negotiate per project. As
currently provided in the NTA, This will be based on the definition
in the Income Tax Assessment Act 1936. a copy of which is attached.
states and territories would be able to put in place alternate regimes
with similar right to negotiate provisions.

® For mining on other ‘non-exclusive’ tenures such as current or
former pastoral leasehold land and national parks, the right to
negotiate would continue to apply in a state or territory unless and
until that state or territory provided a statutory regime acceptable to
the Commonwealth which included procedural rights at least
equivalent to other parties with an interest in the land the holder of
the pastoral lease) and compensation which can take account of the
nature of co-existing native title rights (where they are proven to
exist).

7. Future government and commercial development

On vacant crown land outside towns and cities there would be a higher
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registration test to access the right to negotiate, but the right to
negotiate would be removed in relation to the acquisition of native
title rights for third par-ties for the purpose of government-type
infrastructure.  As Currently provided in the NTA, states and
territories would be able to put in place alternate regimes with similar
right to negotiate provisions.

e For compulsory acquisition of native title rights on other
“non-exclusive” tenures such as current or former pastoral leasehold
land and national parks, the right to negotiate would continue to
apply in a state or territory unless and until that state or territory
provided a statutory regime acceptable to the Commonwealth which
included procedural rights at least equivalent to other parties with
an interest in the land the holder of the pastoral lease) and
compensation which can take account of the nature of co-existing
native title rights (where they are proven to exist).

® The right to negotiate would be removed in relation to the acquisition
of land for third parties in towns and cities, although native title
holders would gain the same procedural and compensation rights as
other landholders.

® Future actions for the management of any existing national park or
forest reserve would be allowed.

® A regime to authorise activities such as the taking of timber or
gravel on pastoral leases, would be provided.

Management of water resources and airspace

The ability of governments to regulate and manage surface and
subsurface water, off-shore resources and airspace, and the rights of
those with interests under any such regulatory or management regime
would be put beyond doubt.

Management of claims

® In relation to new and existing native title claims, there would be a
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higher registration test to access the right to negotiate, amendments
to speed up handling of claims, and measures to encourage the
States to manage claims within their own systems.

e Sunset clause within which new claims would have to be made
would be introduced.

10. Agreements

Measures would be introduced to facilitate the negotiation of voluntary
but binding agreements as an alternative to more formal native title
machinery.
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A Study of the Native Title
Act 1993 of Australia:

A Critical View

Cheng-Feng Shih*

Abstract

The High Court of Australia delivered the ruling of Mabo v.
Queensland (No. 2) in 1992, affirming the existence of native title. In
order to handle the forthcoming land claims, the Labor Paul Keating
government hurriedly passed the Native Title Act in 1993. In this
study, we like to explore how the Act had operated, what criticisms had
been leveled against it, and what amendments have been made,
particularly the Native Title Amendment Act 1998 passed by the Liberal
John Howard government to counter the High Court ruling that pastoral
or farm leases have not automatically extinguished native titles in Wik
Peoples v. Queensland in 1996, which has drastically limited native
entitlements rendered briefly so far. In reflection, the Australian
experience of recognizing native titles demonstrates that the even if the
judicial ruling may have been benevolent and the subsequent legislation
may have seemed to be benign the original good intention may be
eventually jeopardized after the change of government..
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