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The [amended] Native Title Act will merely serve as an 
ongoing instrument of dispossession.  It will provide title and 
resource security to everybody except native title holders.  A 
more apt title would be the Native Title Extinguishment 
Act. ...  The Ten Point Plan will attract international attention 
because of how far it falls short of the requirements of 
equality.  It will breach the International Convention on the 
Elimination of Racial Discrimination and lead to the 
disparagement of Australia abroad. ...  The Ten Point Plan 
perpetuates the historic policy of subordinating the rights of 
native title holders.  It is a return to dispossession and 
discrimination. 

Bartlett (1997: 64-65) 

History will one day judge the Native Title Amendment 
Act 1998 (Cth) for what it really is.  In the eyes of the 
international community, Australia’s reputation as a fair and 
just society has already been severely tarnished. 

Wensing (1999: 38) 

 

inhabited land

terra nullius

2014 10-11

common law settlers’ state

1 

                                                                                                     
1 prior/first occupation ALRC, 2014a: 12  
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Bartlett (1997: 46)

dispossess

High Court 1992 6 3 6 :1

Mabo v. Queensland (No. 2)
6 native title7

traditional laws and customs survive

                                                                                                     
2 2019 Sender (1999)

 
3 2018  
4 2014  
5 the Crown

Kerr, 1991: 9; Mansfield, 2017: 9; Tehan, 2003: 527-28  
6 2008 2011  
7  native title 不  aboriginal title
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8 Johnson v. M’Intosh (1823)

Native Title Doctrine The Queen v. Symonds (1847)
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and Tribal Peoples in Independent Countries, 1989  
11 2013 Akiba v. Commonwealth
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12 1986 Human Rights and Equal Opportunity 

Commission, HREOC 2008 Australian Human Rights 

Commission, AHRC HREOC, 1998: 23  

They seek to apply the largely undeveloped common law to a myriad of interests 



 
  

 
84 

UN Committee on the Elimination of Racial Discrimination, CERD 13 

CERD, 1999; HREOC, 1999; Komesaroff 

and Boulton, 1999; JCNTATSILF, 2000; Legg, 2002 2016  

indigenous land rights

indigenous rights in land rights of indigenous peoples to land

land title land entitlement land tenure tenure rights

ownership of land

indigenous title native title Indian title Aboriginal 

title Maori title

                                                                                                     
across the country in ways that cannot be done accurately.  They apply the 
wrong test for extinguishment, by not focusing on whether in granting the titles 
there was a clear and plain intention to extinguish native title.  They also deem 
extinguishment to be permanent where that is not necessarily the understanding 
at common law.  It was argued that instead of operating as a benign confirmation 
of existing law, these provisions instead operate to perform the extinguishment 
of native title. 

13 1975 International Convention 

on the Elimination of All Forms of Racial Discrimination, 1965

treaty-based body CERD (1999: 

paras. 6-8)  

While the original 1993 Native Title Act was delicately balanced between the rights 
of indigenous and non-indigenous title holders, the amended Act appears to create 
legal certainty for Governments and third parties at the expense of indigenous title.  
The Committee notes, in particular, four specific provisions that discriminate against 
indigenous title holders under the newly amended Act.  These include the Act’s 
“validation” provisions; the “confirmation of extinguishment” provisions; the 
primary production upgrade provisions; and restrictions concerning the right of 
indigenous title holders to negotiate non-indigenous land uses.  These provisions 
raise concerns that the amended Act appears to wind back the protections of 
indigenous title offered in the Mabo decision of the High Court of Australia and 
the 1993 Native Title Act. 
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1

 

09. Racial discrimination to be unlawful 

(1) It is unlawful for a person to do any act involving a distinction, 
exclusion, restriction or preference based on race, colour, descent 
or national or ethnic origin which has the purpose or effect of 
nullifying or impairing the recognition, enjoyment or exercise, on 
an equal footing, of any human right or fundamental freedom in 
the political, economic, social, cultural or any other field of 
public life. 

(1A) Where: 

(a) a person requires another person to comply with a term, 
condition or requirement which is not reasonable having 
regard to the circumstances of the case; and 

(b) the other person does not or cannot comply with the term, 
condition or requirement; and 

(c) the requirement to comply has the purpose or effect of 
nullifying or impairing the recognition, enjoyment or 
exercise, on an equal footing, by persons of the same race, 
colour, descent or national or ethnic origin as the other 
person, of any human right or fundamental freedom in the 
political, economic, social, cultural or any other field of 
public life;  

the act of requiring such compliance is to be treated, for the 
purposes of this Part, as an act involving a distinction based on, 
or an act done by reason of, the other person’s race, colour, 
descent or national or ethnic origin. 

(2) A reference in this section to a human right or fundamental 
freedom in the political, economic, social, cultural or any other 
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field of public life includes any right of a kind referred to in 
Article 5 of the Convention. 

(3) This section does not apply in respect of the employment, or an 
application for the employment, of a person on a ship or aircraft 
(not being an Australian ship or aircraft) if that person was 
engaged, or applied, for that employment outside Australia. 

(4) The succeeding provisions of this Part do not limit the generality 
of this section. 

10. Rights to equality before the law 

(1) If, by reason of, or of a provision of, a law of the Commonwealth 
or of a State or Territory, persons of a particular race, colour or 
national or ethnic origin do not enjoy a right that is enjoyed by 
persons of another race, colour or national or ethnic origin, or 
enjoy a right to a more limited extent than persons of another 
race, colour or national or ethnic origin, then, notwithstanding 
anything in that law, persons of the first‑ mentioned race, colour 
or national or ethnic origin shall, by force of this section, enjoy 
that right to the same extent as persons of that other race, colour 
or national or ethnic origin. 

(2) A reference in subsection (1) to a right includes a reference to a 
right of a kind referred to in Article 5 of the Convention. 

(3) Where a law contains a provision that: 

(a) authorizes property owned by an Aboriginal or a Torres Strait 
Islander to be managed by another person without the 
consent of the Aboriginal or Torres Strait Islander; or 

(b) prevents or restricts an Aboriginal or a Torres Strait Islander 
from terminating the management by another person of 
property owned by the Aboriginal or Torres Strait Islander; 

not being a provision that applies to persons generally without 
regard to their race, colour or national or ethnic origin, that 
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provision shall be deemed to be a provision in relation to which 
subsection (1) applies and a reference in that subsection to a right 
includes a reference to a right of a person to manage property 
owned by the person. 
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2

Wik 10 Point Plan53 

1. Validation of acts/grants between 1/1/94 and 23/12/96 

 Legislative action will be taken to ensure that the validity of any acts 
or grants made in relation to non-vacant crown land in the period 
between passage of the Native Title Act and the Wik decision is put 
beyond doubt. 

2. Confirmation of extinguishment of native title on “exclusive” tenures  

 States and Territories would be able to confirm that “exclusive” tenures 
such as freehold, residential, commercial and public works in existence 
on or before 1 January 1994 extinguish native title.  Agricultural 
leases would also be covered to the extent that it can reasonably be 
said that by reason of the grant or the nature of the permitted use of 
the land, exclusive possession must have been intended. 

3. Provision of government services 

 Impediments to the provision of government services in relation to 
land on which native title may exist would be removed. 

4. Native title and pastoral leases 

 As provided in the Wik decision, native title rights over current or 
former pastoral leases and any agricultural leases not covered under 2 
above would be permanently extinguished to the extent that those 
rights are inconsistent with those of the pastoralist. 

 All activities pursuant to, or incidental to, “primary production” would 
be allowed on pastoral leases including farmstay tourism, even if 
native title exists, provided the dominant purpose of the use of the 
land is primary production. However, future government action such 

                                                                                                     
53 Howard (1997). 
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as the upgrading of title to perpetual or “exclusive” leases or freehold, 
would necessitate the acquisition of any native title rights proven to 
exist and the application of the regime described in 7 below (except 
where this is unnecessary because the pastoralist has an existing 
legally enforceable right to upgrade). 

5. Statutory access rights 

 Where registered claimants can demonstrate that they currently have 
physical access to pastoral lease land, their continued access will be 
legislatively confirmed until the native title claim is determined.  
This would not affect existing access rights established by state or 
territory legislation. 

6. Future mining activity 

 For mining on vacant crown land there would be a higher registration 
test for claimants seeking the right to negotiate, no negotiations on 
exploration, and only one right to negotiate per project.  As 
currently provided in the NTA, This will be based on the definition 
in the Income Tax Assessment Act 1936. a copy of which is attached. 
states and territories would be able to put in place alternate regimes 
with similar right to negotiate provisions. 

 For mining on other ‘non-exclusive’ tenures such as current or 
former pastoral leasehold land and national parks, the right to 
negotiate would continue to apply in a state or territory unless and 
until that state or territory provided a statutory regime acceptable to 
the Commonwealth which included procedural rights at least 
equivalent to other parties with an interest in the land the holder of 
the pastoral lease) and compensation which can take account of the 
nature of co-existing native title rights (where they are proven to 
exist). 

7. Future government and commercial development 

 On vacant crown land outside towns and cities there would be a higher 
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registration test to access the right to negotiate, but the right to 
negotiate would be removed in relation to the acquisition of native 
title rights for third par-ties for the purpose of government-type 
infrastructure.  As Currently provided in the NTA, states and 
territories would be able to put in place alternate regimes with similar 
right to negotiate provisions. 

 For compulsory acquisition of native title rights on other 
“non-exclusive” tenures such as current or former pastoral leasehold 
land and national parks, the right to negotiate would continue to 
apply in a state or territory unless and until that state or territory 
provided a statutory regime acceptable to the Commonwealth which 
included procedural rights at least equivalent to other parties with 
an interest in the land the holder of the pastoral lease) and 
compensation which can take account of the nature of co-existing 
native title rights (where they are proven to exist). 

 The right to negotiate would be removed in relation to the acquisition 
of land for third parties in towns and cities, although native title 
holders would gain the same procedural and compensation rights as 
other landholders. 

 Future actions for the management of any existing national park or 
forest reserve would be allowed. 

 A regime to authorise activities such as the taking of timber or 
gravel on pastoral leases, would be provided. 

8. Management of water resources and airspace 

 The ability of governments to regulate and manage surface and 
subsurface water, off-shore resources and airspace, and the rights of 
those with interests under any such regulatory or management regime 
would be put beyond doubt. 

9. Management of claims 

 In relation to new and existing native title claims, there would be a 
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higher registration test to access the right to negotiate, amendments 
to speed up handling of claims, and measures to encourage the 
States to manage claims within their own systems. 

 Sunset clause within which new claims would have to be made 
would be introduced. 

10. Agreements 

 Measures would be introduced to facilitate the negotiation of voluntary 
but binding agreements as an alternative to more formal native title 
machinery. 
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A Study of the Native Title  
Act 1993 of Australia: 
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Abstract 

The High Court of Australia delivered the ruling of Mabo v. 
Queensland (No. 2) in 1992, affirming the existence of native title.  In 
order to handle the forthcoming land claims, the Labor Paul Keating 
government hurriedly passed the Native Title Act in 1993.  In this 
study, we like to explore how the Act had operated, what criticisms had 
been leveled against it, and what amendments have been made, 
particularly the Native Title Amendment Act 1998 passed by the Liberal 
John Howard government to counter the High Court ruling that pastoral 
or farm leases have not automatically extinguished native titles in Wik 
Peoples v. Queensland in 1996, which has drastically limited native 
entitlements rendered briefly so far.  In reflection, the Australian 
experience of recognizing native titles demonstrates that the even if the 
judicial ruling may have been benevolent and the subsequent legislation 
may have seemed to be benign the original good intention may be 
eventually jeopardized after the change of government.. 
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